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WATERCOURSES

PART 6; FENCING

1.0
Introduction

1:1
This document sets out the policy of the Axe Brue and Parrett Drainage Board to the erection of fences within the 9 metre byelaw zone adjacent to watercourses.

1:2
The Boards of the Somerset Drainage Boards Consortium have all enacted byelaws under their powers and authority vested in them by Section 66 of the Land Drainage Act 1991. 

1.3
One of the purposes of the byelaws is to protect the Boards’ and Riparian Owners’ ability to access an open or enclosed (culverted) watercourse at all times in order to be able to undertake repair and maintenance, and to protect the need for future improvements to cope with changed circumstances. In order to keep access available to a watercourse the Board controls the activities, works, structures and planting within 9 metres from the brink of both banks of a watercourse** or an enclosed (culverted) watercourse.
1.4
This policy document is also designed to assist land owners, occupiers and land agents on the acceptability of the erection of stock fencing adjacent to a watercourse
2.0
Legal framework

2:1
Board Byelaws that form the basis of Board’s ability to control works and set a policy,
Byelaw 10 - No Obstructions within 9 Metres of the Edge of the Watercourse.

No person without the previous consent of the Board shall erect any building or structure, whether temporary or permanent, or plant any tree, shrub, willow or other similar growth within 9 metres of the landward toe of the bank where there is an embankment or wall or within 9 metres of the top of the batter where there is no embankment or wall, or where the watercourse is enclosed within 9 metres of the enclosing structure.

Byelaw 13 - Damage by Animals to Banks

All persons using or causing or permitting to be used any bank of any watercourse for the purposes of grazing or keeping any animal thereon shall take such steps including fencing as are necessary and reasonably practicable and shall comply with such reasonable directions as may from time to time be given by the Board to prevent the bank or the channel of the watercourse from being damaged by such use.

Provided that nothing in this Byelaw shall be deemed to affect or prevent the use of, for the purpose of enabling animals to drink at it, any place made or to be made or constructed as approved by the Board.

Byelaw 17 - Fences, Excavations, Pipes Etc

No person shall without the previous consent of the Board -
(b)
cut, pare, damage or remove or cause or permit to be cut, pared, damaged or removed any turf forming part of any bank of any watercourse, or dig for or remove or cause or permit to be dug for or removed any stone, gravel, clay, earth, timber or other material whatsoever forming part of any bank of any watercourse or do or cause or permit to be done anything in, to or upon such bank or any land adjoining such bank of such a nature as to cause damage to or endanger the stability of the bank;

(c)
make or cut or cause or permit to be made or cut any excavation or any tunnel or any drain, culvert or other passage for water in, into or out of any watercourse or in or through any bank of any watercourse;

(d)
erect or construct or cause or permit to be erected or constructed any fence, post, pylon, wall, wharf, jetty, pier, quay, bridge, loading stage, piling, groyne, revetment or any other building or structure whatsoever in, over or across any watercourse or in or on any bank thereof;
(e)
not shown
Provided that this Byelaw shall not apply to any temporary work executed in an emergency but a person executing any work so excepted shall, as soon as practicable, inform the Board in writing of the execution and of the circumstances in which it was executed and comply with any reasonable directions the Board may give with regard thereto.
3.0
Policy

3:1
In general, watercourses that require regular maintenance should not have fencing erected within the 9 metre byelaw zone.
The Board will permit fences to be erected at a distance of 4 metres from the bank of a watercourse that only requires occasional maintenance.

3.2
Where a watercourse has historically become fenced (or developed) on one bank over a majority of its length then infilling of further fencing on that bank may be permitted as long as there is proper and continuous access on the opposite bank and the owner/occupier agrees to the continuance of maintenance and access in the long term and the fence is erected a minimum of 1 metre from the top of the bank. This separation will allow safe access to the bank to permit riparian maintenance to be undertaken.
3.3
Where access to a watercourse is restricted to only one bank due to historic development then no fencing will be permitted on the opposite bank within the 9 metre byelaws zone unless the Board considers that the importance of the watercourse, its maintenance regime or other environmental factors allow that distance to be reduced at the Board’s discretion.
3.4
 In exceptional circumstances and in rural areas the Board may consent to the erection of a temporary post and wire fence if 

1.
The location is at the upstream end of a system and is low risk and
2.
The applicant enters into a legal agreement with the Board at no cost to the Board and
3.
The applicant commits to undertake the channel maintenance at this location.
3.5
If an existing fence needs renewal or replacement the new fence is required is conform to current standards.

3.6
Any fence erected under a consent approval or ‘Deemed to Satisfy’ arrangement should not fall into disrepair. Should a fence fall into a state of disrepair the Board will require its repair or renewal by the riparian owner. Failure to comply with the Board’s request may result in the removal of the fence by the Board’s contractors and associated costs reclaimed from the riparian owner
4.0
Stock fencing

4.1
To assist landowners and occupiers in assessing the acceptability of agricultural stock fencing that they wish to erect adjacent to watercourses and to avoid a formalised consenting process for such fencing , the Boards have identified fencing that is ‘deemed to satisfy’ and therefore is considered acceptable and consented.
The ‘Deemed to Satisfy’ information is included as Appendix 1
4.2
Any proposal to erect other types of fencing or in other locations in the bye law zone that is not as specified in this ‘deemed to satisfy’ arrangement will require a formal consent application to be made.
4.3
The policy to restrict fencing has to be tempered by the requirement of an occupier to adequately fence in his stock. Wet fencing will not in all circumstances be an adequate 
method of ensuring stock security and will depend on such matters as 
· Overall depth of the channel

· Depth of water

· Nature of the bed material

· Width of the channel

· Location of the watercourse

The above criteria have been used to assess and compile the fencing that has been included within the ‘Deemed to Satisfy’ approach.
4.4
With the different geographical and physical conditions across the wider Board area, the deemed to satisfy arrangements are identified by area on the plan FP1 and FP2.

In the Axe Brue Board area there are four fencing zones.
1. The coastal clay belt

2. The peat moors 

3. The alluvium moors and upland areas
4.5
Where fencing is deemed acceptable within 1 metre of a watercourse then maintenance flailing may/will NOT be carried out by the Board and the Riparian owner or occupier will be required to remove the fencing every 10 years at his/her expense to allow the following operations to be undertaken at the discretion of the Board
· Removal or levelling of accumulated arisings

· Flailing of scrub

· Channel reforming

· Channel dredging

· Repairs

4.6
Where a watercourse that requires regular maintenance is situated alongside a road or drove, then no fencing shall be erected within 6 metres of the bank of that watercourse on the field side. 
4.7
Where an applicant is seeking to establish an agricultural fence less than 6 metres from a watercourse then the Board may only consent to its establishment if the riparian owner and tenant of the opposite bank agrees, in writing, to all future Board activity being undertaken from that bank at no additional cost to the Board.
5.0
Conditioned consent agreements and historic agreements
5.1
Where fencing, as part of a development, is proposed within 9 metres of a watercourse then the Board may wish to enter into an agreement with the developer and the owners of the land on both banks to permit fencing to within 1 metre of the edge of one bank as long as the 9 metre zone on the opposite bank is fully protected in perpetuity from any fencing or works, structures, landscaping or planting of any kind. All subsequent owners or occupiers of the opposite bank will be refused consent for fencing or other works.
5.2
In general consents issued for fencing adjacent to watercourses will be conditioned such that 

· They must be temporarily removed to allow maintenance or access for maintenance in the future 

· Any costs associated with removal or replacement will be met by the landowner or occupier.
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** Watercourse as defined by the Land Drainage Act 1991 Section 72.
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